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UNITED STATES TAX COURT 


HICKS NURSERIES, INC., 


Petitioner, 


: Docket No.: 1513-70 


COMMISSIONER OF INTERNAL REVENUE, : [Filed March 19, 1973] 


Respondent, 


STIPULATION OF FACTS 

The parties hereby stipulate and agree thc\t for 
the purpose of this case the following facts and exhibits 
attached hereto and made a part hereof may be taken as 
true, subject to the rights of the parties to introduce 
other and further evidence not inconsistent with this 
stipulation and preserving the parties' rights to object, 
at the time of trial, to any and all portions of said 
stipulation and attached exhibits as they may deem to be 
irrelevant or immaterial. 

» 1 . The Petitioner is Hicks Nurseries, Inc., a 

New York corporation the principal office of which at the 
time of filing the petition herein was located at 100 







Jericho Turnpike, V’estbury, New York. For the years 1964 
through 1967, the Petitioner filed its U.S. Small Business. 
Corporation Return of Income on Forms 1120-S with the 
District Director of Internal Revenue, Brooklyn, New York. 
Copies of these returns are attached as Exhibits 1-A, 2-B, 
3-C and 4-D. 

•2. The Petitioner was organized in 1932 to suc¬ 
ceed to the wholesale and retail nursery and landscaping 
business that had been conducted by the Hicks family since 
approximately 1853. All of the stock of the Petitioner is 
presently- and always has been, owned by members of the 
Hicks family or persons related to them and by certain 
employees. 


3. As of January 1, 1964, all of the outstanding 


stock of the Petitioner was owned as follows: 


Edwin W. Hicks 


412 

Eloise L. Hicks 


42 

Hr. & Mrs. Hicks, 

jointly 

2 

Alfred H. Hicks 


49 

Susan L. Hicks 


20 

Ralph Hicks 


25 

John M. G. Emory 


16 

Esther II. Emory 


46 

Mr. & Mrs. Emory, 

jointly 

2 

Margaret W. Emory 


12 

Edwin II. Costich 


31 

Peter E. Costich 

. 

25 

Robert J. Patterson 

12 

EarlM. Good 


17 


Total 


711 





* . • 
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4. During the'year 1963, the Petitioner had 17 
shareholders. In an effort to meet the requirements of 

§ 1371(a)(1) of the Internal Revenue Code, 5 shareholders 
were eliminated by redemptions of their shares, and 4 
shareholders consisting of two married couples who held 
&il of their shares in their individual names each trans¬ 
ferred one share into a joint tenancy with his spouse. 

Thus, prior to December 31, 1963, Edwin W. Hicks owned 
413 shares and his wife Eloise owned 43. On that day, 

Edwin and Eloise each transferred one share into their 
joint names so that thereafter Edwin owned 412 shares, his 
wife owned 42 shares and two shares were registered in 
their joint names. Similarly, Edwin's sister, Esther Emory 
and her husband, John M. G. Emory, each placed one share in 
their joint names so that on December 31, 1963, John owned 
16 shares, Esther owned 46 shares and two shares were regis¬ 
tered in their joint names. 

5. On January 30, 1964, the Petitioner filed an 
Election by a Small Business Corporation on Form 2.553 with " 
the District Director, Brooklyn, New York. A copy of such 
election is attached as Exhibit 5-E. 


• V 
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6. On March 6, 1966 John M. G. Emory, a share¬ 
holder of Petitioner, died. Letters testamentary were 
issued to his wife, Esther H. Emory, on April 5, 1966. 

7. Esther H. Emory, as Executrix, did not file 
a consent to Petitioner's election to be taxed as a small 
business corporation within 30 days of her qualification 
as executrix. 

8. Esther Emory's failure to file a consent as 
executrix of her husband's estate was first called to the 
attention of petitioner's counsel in January 1972. 

^* By letter d^ted July 3, 19^2 
the District Director of Internal Revenue, Brooklyn, New 
York, Petitioner and Esther H, Emory, as Executrix of the 
Estate of John M. G. Emory, requested an extension of time 
under § 1.1372-3(c) of the Income Tax Regulations, to file 
a consent to the Petitioner's election to be taxed as a 
"small business corporation." A copy of this letter is 
attached as Exhibit 6-F. Respondent stipulates this letter 
for the sole purpose of showing that an extension of time 
was requested and not for the truth of the matters stated 
therein. 
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10. By letter dated September 18, 1972, the 
Director of the Internal Revenue Service Center, Holts- 
ville, New York, granted an extension of time until 
October 18, 1972, to file a consent. A copy of this 
letter is attached as Exhibit 7-G. 

11. By letter dated September 25, 1972, the 
Director of the Internal Revenue Service Center, Holts - 
ville, New York, stated that the grant of the extension 
of time was revoked. A copy of this letter is attached 
ac Exhibit 8-H. 

^ ^ * 1 r t* t* p ** H i ^ «• 0*7 1 n"JO 

a «— • D ji ▲ C L CC i. L L v* l) V. I’ wsvtUuc it *»# j a. y i 4. j ii i w a. 

was mailed to and received by the Internal Revenue Service 
Center, Holtsville, New York, a consent of Esther H. Emory, 
Executrix. Such consent was accompanied by the consents 
cf all other persons who owned stock in the Petitioner 
between January 1, 1966 and September 18, 1972. Copies 
of said letter and consents are attached as Exhibit 9-1. 

13. By letter dated October 20, 1972, the acting 
Director of the Internal Revenue Service Center, Bohemia, 
New York, stated that the request for an extension of time 


I 
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* 

in which to file the consent of Esther H. Emory, Executrix, 
was denied. A copy of this letter is attached as Exhibit 
10-J. 

14. Attached hereto are copies of the following 


letters: 


From 


Frederick Hackett 
Frederick Hackett 
District Director 

Frederick Hackett 
District Director 
Frederick Hackett 
District Director 
Frederick Hackett 


To 

Date 

Ex. No 

District Director 

9-13-72 

11-K 

District Director 

10-2-72 

12-L 

Hicks Nurseries 

10-4-72 

13-M 

c/o Frederick Hackett 

■f 


District Director 

10-30-72 

14-N 

Frederick Hackett 

11-15-72 

15-0 

District Director 

11-21-72 

16-P 

Frederick Hackett 

12-4-72 

17-Q 

District Director 


18-P. 


/s/ Robert Anthoine 

Counsel for Petitioner. 


(SgdJ LEE H. HENKEL. JR. - JJil 


LEE H. HENKEL, JR., 
Chief Counsel, 
Internal Revenue Service. 


' /• 
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U. S. TlllV.'i' 1 - ' :iCOftIITMl MT| 
INTEHNAL Htv'l NUE SL'IVICl 


ELECTION BY SMALL BUSINESS CGRPOPATiOrl' 

As to toxublo status under lubchnptar S 
of the itmnol Kevonue Coclo 


NOTE: This election under section 1372(c) (with the ocfinod in section 1501) un.i which ii.u (1) r.o i::;o 

consent of all ycur stockholders) to fco treated as a 10 shareholders; (2) only siiirehcLmi.! ('-tn-'i tr.::i : , 

"small business correlation" for income ta>: purposes est ate) v.-ho ere individuals; (3) no siurenoi :,-r who 

may be rr.cide only if the corporation m a cca.cr.tic ccrpo- ' nonresident alien; and (•!) only one class c: . 

ration which is not a member of an aifikatea group (as » 


Nome of corporation 


HICKS NURSERIES, IRC. 


(Linployor idcntili .it t.^n i. .- . 

it ~ jjy 3 


Number and street 


100 JERICHO TU RE PIKE, WE5TRURY, N.Y. 


City or town, postal zone numlxjr, county, State 

WESTEURY,y?<A3SAU CCURTY, K.Y. 

Date submitted 

mi 29. 1964 

Election is to be effective for 
tfie taxable year bcginnii-.q 

Mo. Jan . Yr. 

i-lyce incorporated 

Kew York 

Date incorporated 

December 1932 

Number of smren ,s:.ue.i u:u 

outstanding 

]s the corporation the out¬ 
growth or continuation of cny 
form of predecessor? 

d«s □ «<> 

'if ''Yes”, state name of predecessor, type ol organization, and the period u in 

existence 

Isaac Hicks and Sons - partnership 
’ aprox 1865 to 1932 / 

Principal business activity is 

Agricultural nurst 

r-e instruction t-, ■ . . C c 0 f cnriO 

2i*y - pre.-ans ol pj.ci.nus, /-.Cuu obri— .nr y e 

Nome ond address of each shareholder 

Number 
of shares 

dntornal Revenue District 
where individual return is fil'd 

loiwin W. tiiCon and. bioioc L- •- cks 

— lHfT2 
w 42 

t 2 

First K,,- v ' 

1 61 Dr’exol Avc. .-.estbury, ... 1. r.V 

Alfred h. nicks . . 

^rW6xol“^v6:7^smry7 "• 

49 

n 

3 .§u.pm..It»....hieE.s .1..-.— 

61'Ercxol Avc. '..hstbury. R. Y. 

20 

f 

Rfflnb flicks . 

25 

If 

\ 

Jericho Turnoike, V.'estcurv , !\. Y. 

John M, G. E-r:Qry..Atvd...Est;)er..n....^ory. 

IBl 

« - 

> • * 

'810 Laldvrin Drive, Ecstbury, a, Y. hJ 


12 

11 

Westbury, R. Y. 

. 

Westbury, ... Y. _. r „_ 

31 

T7- 

11 


Robert J. kneternon, ‘Jericho dunipi.te 


*"_3/ei;tburj*_,_ H. x. __ 

fori* K. Good, »bU JtraiT;{TrPaiT» 
10 limit in tier.. Y. ; 




25 


12 



17 




1 ■■■ I ■ *■ 1 I ’ J " " ■ ■ ^^ 

NOTE: In udei [. r tins oUvtion to I <• vtiinl, lti> «-<'n:.eiit\.n|uot !.•mu -prv i ti 
stocMieM. r i: net ».• sul isntt'il with lit:.- torn . IVy-ln:.tun »n^i-U—’ 


SIGNAHIIM. ANO Vr.fMI ICAltON 

I dvcl<Ji«> tin let I, .Hies of |» ijt.iy tin! tht: -I.- t;o.. duly mi:.. i i.-.eti, tm.l that tlic statement:; n -t le hen-in 
are to (li<* l**s:t of ny l.no,vleh|e uml i*'lt*T iiik.*, fsiin t, and coilI'iete statement... 

](!i< fro. /* l-" ' '(; .- 1 ! ^ .; ( '/' K.. r.. 1 *./. ’. 
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PURPOSE * 


Tho purpose of this election ir. to permit tho taxable incomoolu "small business corporation", to tlio oxtont 
that it cxo*»■•):; divi !• *ii- !:: ilistnbuted in money out of » , <irnin.is and profit:; of tlio tcixaL.lt* year, to ho taxed directly It' 
the shareholders (rathor than to the rorixjration) to tin* extent that it would have constituted a dividend if it had Leon 
distributed on tho last day of tho corporation's taxable year. 


INSTRUCTIONS 


A. Corporation* eligible to elect.—The election may 
be madeonly if the corporation is a domestic corporation; 
is not a member of an affiliated group of corporations as 
defined in section 'SOI of tho Code; and widen has (1) 
no more than 10 shareholders; (2) only shareholders 
(other than an cstatelwUi^ate individuals; (3) no share¬ 
holder who is a nonresident alien; and (-1) only one class 
of stock. 

B. Valid cloction.-This election shall be valid 
only if all persons who arc shareholders of tire corpora¬ 
tion on the first day of the corporation's taxable year or 
on the day of election, whichever is later, consent to 
such election. 


C. Time of making olection.—This form must bo 
completed ana filed for any taxable year during (a) the 
first month of such taxable year, or (b) the month pre¬ 
ceding such first month. The election shall be effective 
for the taxable year for whicii it is made and for all suc¬ 
ceeding taxable years unless it is terminated under sec¬ 
tion 1372(e). *• 


D. Shareholder*’ statement of consent.— (1) In 

general.-The consents to the election of the corporation 
by all shareholders at the date of election (which may 
be incorporated in one statement) shall be attacned *o 
this form. If the election is made before the first day 
of the corporation's taxable year, the consents of per¬ 
sons who became shareholders after tne date of the 
election and on o; before such first day shall be filed 
with the sistrici director with wnom this election was 
filed as soon as practicable after such first day but in 
no event later than the last day prescribed tor tiling tho 
election. The statement shall set forth the name and 
address of the corporation and of each shareholder, the 
number of sh ?s of stock owned by each share loider, 
and the- date(s) on which such stock was acquired. The 
consent of a minor shall be made by the minor or by his 
legal guardian, or his natural gunman if no legal guard¬ 
ian has been appointed. The consent of an estate shall 
be made by the executor or administrator thereof. 


(2) New shareholders.-If a person becomes a share¬ 
holder after the first day of tire tax ii>le y *ur far which 
the election is effective, or after the day on wtuch the 
election is made (if such day is later than t!:** tin t i :y 
of the taxable year), tho consent o( such shnrotiojdcr 
shall be made in a statement filed (with the .iistnct 
director with whom tho election is filed) within tho peri¬ 
od ol 33 days beginning with the day on which such 
person becomes a new shareholaer. If the new share¬ 
holder is an estate, the 30-day period shill r.ot b^in 
until the executor or administrator iias qualifies under 
local law to perform his duties, but in no event shall 
such period begin later then 30 days following tne close 
of the corporation's taxable year in wiiich the estate 
became a shareholder. The statement of consent sh-iil 
set forth the name and address of tho corporation and of 
such new s 1 *" ’ -Her, tr*'* number of shares cf stock 
owned by st choicer, the date on which such 

shares were ac-tuiiud, and the name and aadtoss of eacn 
person from whom such shares were acquired. Note: 
Failure of a new shareholder to consent to the election 
within this required period terminates the election. 


••00 • . • • * • * 

• i nnui|iui IV m/•■»**• 

principal business activity give the one business activity 
that accounts for the largest percentage of "total re¬ 
ceipts". "Total receipts" means gross sales and/or 
gross receipts, plus all other income.' State the broad 
field of business activity as well as the specific product 
or service, such as "Mining copper", "Manufacturing 
cotton broad 'woven fabric", "Wholesale food", or "Re¬ 
tail apparel". 

F. Where to file.-This election is to be filed with 
the District Director of internal Revenue lor the district 
in which the corporation's principal place of business cr 
principal office or agency is located.. 

G. Signature and verification.—'This form must be 
signed cither by the president, vice-president, treasurer 
assistant treasurer or chief accounting o'.ficer, or otner 
corporate officer (such as tax officer) wlio is authorized 
to sign. 


form 2553 mrv. i-'O 


• 4 0H0ft0M0t MlMMM. Mini INin — 
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” HI CKS-NUR.SE R.I E Syiac. 


0 100 


JER.ICHO TURN PU E 


rcicphonc npRewooj ^66 WEST3URY, LONG IS LAND,M.Y 

J January 20, 1964 

sn * ATs: ’ I2:?T 07 cc:;se::t to the corporation's electio:; o? the 

INTENT hU21 '-~ 23 CORPORATION UNDER SUBCKAFTER 5 0? THE 
INlLR.'.ivL CODE - ATTATCHED TO FOilM $ 2553 


represcntins 100* of the issued and outstanding 
“? i* u rscrics, Inc. having attatchcd hereto a historical 


We, the 
Capital c 

rition and disposition A>f the sharbs" oFthe ciT 

Inn of* - t f cvcr ^ n y consent to the election by Hicks Rurscri.es, 

c rtf'tho ° status of a sr.all business corporation under subchapter 

5 ox the in. irn^. revenue code. * 

KAME AND ADDRESS 0? STOCKHOLDER 

Edwin W. Hicks 

ELoise L. Hicks, wife / / 

V 

... . „ 

Ufred H - Hicks tuuz 

Susan L. Hicks / 

— — .X-a*.-; < J 'Ar Am / 

We above reside at 61 Drexel ave., Nestbury, H. Y. 

Ralph Clicks ’ • \ V—C- J 

Jericho Turnpike, Vfestbury, N. Y. / 


2 joirnt 


12 

31 


John K. G. Emory 
lather H. Daory, wife 
610 Baldwin Drive, V/esUbucy, R. Y^o 

Margaret W. Ihory r ^ ‘ ^ 

810 Baldwin Drive, Westbui /, I!. Y. / 

r . . .. \i .y 

Edwin H. Costich j --J— n 

309 Lir.den Ave., Westbury, !«. Y. I / 

/ . . t/ ! yr .. { 

Peter F. Costich ; - 

Hicks lane, VfcstLury, N. Y. 

• V • .<'( V ..A, \l 

Robert J. Tattcrcon --*- 

Jericho Turnpike, Westbury, N. y 

Earl K. Cood- /' f ’*' 

Rl-D HLraight Path, ^rfTn^ton./H. Y.^ (A 

All shares hero listed koiv_c:: am-ciT-' ~~>r \two «*<*♦ 


shares 

412 

husband 

42 

wife 

2 

joint 

• 

49 


20 


25 


16 

husband 

46 

wife 


25 

12 

17 








phone EDeewrood 4-0066 


u„ , c7o"t«npue - 

WESTBURY. LONG I S LA N D, N.Y. 


Hicks Nurseries. Ine. 100 Jericho Turnpike. W.-stbury, H. 1. 

Historical Tabulation of acquisition and disposition of Capital Stuck 
by present stockholders attatcnca to form 2553 
December" 31 , 1963 and January 20, 1964 ^ 

Jr j v’. * 

te t eS; ( f a r0 O b) d 0c)'(2) e (3)° S (4) 6 7 * 9 l0 (5a) (5b).C50 (6) (7) (8) (9) (10) 


1933 

25 





1934 

50 





1935 

50 





1945 

80 





1946 

80 





1943 

12 





1949 

24 





1950 

10 





1951 

10 

110 

a O 

10 

1 ? 

12 

1952 

• *- 

• — 


r 

1953 

13 

13 


c 

j 

1954 

6 

6 

6 

0 

r% 


1955 

4 

4 

2 

2 

1. 

1957 

926 ) 

4 

7 


4 

I. 

1959 

(20) 

4 

7 


4 

1961 

(6) 


6 



1962 

(6) 

(1) 

6 



(963 

(4) 

2 3 




1 ? 12 12 12 ±2 12 12 12 12 12 


Total 412 42 


3 (1) CD 

Uq 20 25 16 


12_31 


12_17 


Stockholders listed above 
la)Edwin V/. Kicks 
£X$£lb)21oise L. Kicks 

fcbai(1ci)iluin W. Kicks and Eloise L. Hacks -Jo- 


(2) Alfred H. Hicks 

(3) Susan L. Hicks 

(4) Ralph Hicks 

til 

(5a) John X. G. Dnory 

(5b) Esther H. Emory 

(5c) John M. G. t>iory and Esther H. Ssory - Join 

(6) 9. Karcarct W. B»ory 

(7) Edwin H. Costich 

(0) PctcrE. Costich 

(9) Robert J« Patterson 

(10) Earl *•!. Good 






in 


62 T. C. No. 16 


UNITED STATES TAX COURT 

HICKS NURSERIES. INC . Petitioner v. COmmxsstoneR 

01*' Ii«xijivi'i7iii uEvENuu; Rbtij^uiiueiic 

Docket No. 1513-70. Filed May 6 , 197 / 1 . 


The shareholders of a corporation wished 
to have the corporation elect under sec. 1372, 
I.R.C. 1954, to be treated as a small business 
corporation. In order to meet the 10-share¬ 
holder requirement of sec. 137.1, I.R.C. 1954, 

II and W, who each owned stock individually, 
each transferred one share of the stock into 
joint ownership with the other spouse. Held , 
in accordance with' see. 1.1371-1 (d) (?.) , Income 
Tax Regs., II and V7 arc treated as a single 
shareholder. Hel d further , merely because the 
validity of the election v;as being litigated 
before the Tax Court was not an adequate rea¬ 
son for the respondent to revoke his grant of 
an extension of time Eor filing a consent to an 
election, and the consent so filed is effective. 


SCRVr.D G 1974 
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Robert Anthoine and Glenn E. Coven, Jr ., for the 
petitioner. 

Agatha L. Vorsangcr , for the respondent. 

\ 

OPINION 


SIMPSON, Judge ; The respondent determined the follow 
ing deficiencies in the petitioner's Federal income taxes: 
Taxable Year Deficiency 


1964 

1965 

1966 

1967 


$39,761.11 

60,739.36 

91,514.67 

61,319.15 


Tne main issue whicn we must aeciue s wiiethei a hus¬ 
band and wife, who each owned stock in a corporation indi¬ 
vidually and who owned other stock in the corporation 
jointly, are to be treated as 1 or 2 shareholders for pur¬ 
poses of the 10-shareholder requirement of section 1371 
(a) (1) of the Internal Revenue Code of 1954. If we de¬ 
cide that the election was valid, then we must decide the 
subsidiary issue of whether the respondent had adequate 
grounds for revoking his authorization allowing a new 
shareholder to file a consent after the expiration of the 
ordinary period for filing such consent. 


I- 

All statutory references are to the Internal Revenue 
Code of 1954. 
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All of the tacts have been stipulated, and those 
facts are so found. 

The petitioner, Hicks Nurseries, Inc. (Hicks), was 
a New York corporation with its principal office in 
Westbury, New York, at the time of filing its petition 
herein. For the years 1964 through 1967, it filed its 
Federal income tax returns with the district director of 
internal revenue, Brooklyn, New York. 

Hicks operated a landscaping and nursery business 
since its inception in 1853. It was incorporated in 1932? 
since then, and at least extending to the date of the 
t^ial ' ” <->'■» c case.- -* 11 of its ‘stock has boon owned hv 
the Hicks family, persons related to them, and certain 
employees. In 1963, the shareholders of Hicks decided 
that they wished to have the corporation taxed as a small 
business corporation in 1964. To qualify for such treat¬ 
ment, the number of its shareholders had to be reduced. 
Some shareholders had their stock redeemed, leaving 12 
shareholders prior to December 31 of 1963. Four of the 
12 remaining shareholders included two married couples, 
Edwin and E?oise Hicks and John and Esther Emory. Prior 
to that date, all their shares were held in their individ¬ 
ual capacities; Edwin Hicks owned 413 shares, Eloise 
Kicks owned 43 shares, John Emory owned 17 shares, and 




17 


[- 4 - ] 

Esther Emory owned 47 shares, of a total of 711 shares 
outstanding. On December 31, 1963, each husband and wife 
transferred 1 share into a joint tenancy with his other 
spouse. 

On January 30, 1964, Hicks filed its election to be 
taxed as a small business corporation with the district 
director of internal revenue, Brooklyn, New York. The 
election contained the information that Edwin and Eloise 
Hicks and John and Esther Emory held shares individually 
as well as jointly. The attached shareholder consents 
also reflected their ownership pattern. For the years 
1964 through 1967, Hicks treated itself as a small busi¬ 
ness corporation and filed its Federal income tax returns 
accordingly. The individual and joint ownership of both 
the Hicks and the Emorys was shown on the returns for the 
years 1964 and 1965, and for the years 1966 and 196* 7 , the 
Hicks' joint ownership was shown. 

During the years 1964 through 1967, the shareholders 
of Hicks and their holdings remained basically stable. 

In 1966, Mr. Emory died, and Mrs. Emory acquired his 
shares and the shares they had held jointly. In 1967, 2 
shareholders' interests were terminated, and 2 other 
shareholders were married and thereafter held some shares 
in joint tenancy with their respective spouses. 
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Mr. Emory died on March 6, 1966, and Mrs. Emory was 
issued letters testamentary on April 5, 1966. As execu¬ 
trix of the estate, she did not file the estate's new 
shareholder consent to Hicks' election within 30 days of 
her qualification as executrix. Mrs. Emory did not at¬ 
tempt to file the requisite consent until 1972. Hicks' 

e 

counsel first learned of her failure to file the consent 
in January 1972. By a letter dated July 5, 1972, Hicks 
and Mrs. Emory requested from the district director of 
internal revenue, Brooklyn, New York, an extension of 


'"-.me •*••* to file the. COnse.iL. Gxllue LlieiC iiavl been 

no action on the requested extension and since Hicks' 


counsel believed that it was necessary to resolve the con¬ 
sent question prior to the litigation over the validity 
of the election, on September 13, 1972, he wrote a letter 
to the director of the internal revenue service center in 
New York State requesting that the director act on the re¬ 
quest for an extension. By a letter dated September 18, 
1972, the director granted the request for an extension 


of time and allowed Mrs. Emory until October 18, 1972, to 
file the cor sent. However, on September 25, 1972, he 


wrote to Hicks revoking the extension because further study 
was needed to determine whether granting an extension would 
be proper. By a letter dated September 27, 1972, Hicks' 





counsel forwarded to the director Mrs. Emory's consent 
and similar consents for all the other people who had 
owned stock in Hicks between January 1, 1966, and 
September 18, 1972. All of the shareholders' signatures 
were dated September 21, 23, or 24, 1972. Hicks' counsel 
responded to the revocation by writing a letter on 
October 2, 1972, requesting that the director review and 
rescind his decision. The acting director wrote a letter 
on October 20, 1972, to Hicks' counsel, reaffirming the 
revocation and explicitly denying an extension. Ten days 
later, Hicks' counsel wrote again to the acting director, 
ot 0 sting hi 55 c 3 pp i i on ^i »• ^3JLci ti ^ 

of the request. In a letter dated November 15, 1972, the 
acting director stated that when the extension was granted 
the service center was unaware of the determination that 
the election was invalid. He.revealed that according to 
the Internal Revenue Service instructions, an extension 
can be granted only if there is then in effect a valid 
election and that as soon as the service center became 
aware of the determination that the election was invalid, 
the service center revoked the extension. However, Hicks' 
letters of July 5, 1972, and September 13, 1972, contained 
fhe information that the validity of the original election 
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was being litigated in a case currently before the Tax 
Court. 

For the years 1964 through 1967, the petitioner filed 
small business corporation Federal income tax returns and 
die not pay any Federal income taxes. In his deficiency 
notice, the respondent determined that Hicks did not qual¬ 
ify as a small business corporation and was subject to the 
Federal income taxes imposed by section 11 for all 4 years. 
The respondent further determined in his amended answer to 
Hicks' petition that a new shareholder's consent to Hicks' 
election had not been filed within the applicable period 

-&..d t»-—— -Uch u—itiCnul reuoon, Hicks did rwL qualify 

as a small business corporation for the years 1966 and 
1967. In its reply, the petitioner alleged that the re¬ 
quired consent was properly filed during an extension of 
time which the respondent had granted but had subsequently 
improperly revoked. 

We must first decide whether the election made by 
Hicks in 1964 to be taxcd_^a3_a^_sraall business corporation 
was valid. The answer turns on whether in the circum¬ 
stances of this case, Mr. and Mrs. Hicks and Mr. and Mrs. 
Emory are to be considered 2 or 4 shareholders, for pur¬ 
poses of determining the number of shareholders of Hicks. 


fi 
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Section 1372(a) provides that "any small business 
corporation may elect * * * not to be subject to the taxes 
imposed by this chapter." Section 1371(a) defines "small 
business corporation"; subsection (a)(1) contains the re¬ 
quirement that such a corporation cannot have more than 10 
shareholders. Section 1371(c) states, in part, that: 

For purposes of subsection (a)(1) stock which— 

* * * * * * * 

(2) is held by a husband and wife as 
joint tenants * *. * 

shall be treated as owned by one shareholder. 


1 1 m.1 ( J\ ! 1 \ T- 

i A i \ *- / V X / , XU 


lULuiiic xcia rvcy uxctuxGJlS , Scares, 


in part: 


* * * stock which— 

* * * * * *' * 

(b) is held by a husband and wife as joint 
tenants * * * 


shall be treated as owned by one shareholder. 
For this purpose, if a husband qt wife owns 
stock in a corporation individually, and the 
husband and wife own other stock in the cor¬ 
poration jointly, the husband and wife will be 
considered one shareholder. However, if the 
husband and wife each owns stock in the corpo¬ 
ration individually, they will be treated as 
two shareholders. * * * 


The petitioner relies upon the second sentence of'the 
regulations and contends that such sentence applies to a 
situation in which both spouses own ~k individually, as 
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well as when only one spouse owns stock individually. It 
argues that the "or" in the phrase "husband or wife" in¬ 
cludes "and" when not inconsistent with the purposes of 
the provision. Sec. 1.368-2(h), Income Tax Regs. It rec¬ 
ognizes that the words of section 1371(c) apply only to 
the stock owned by the spouses jointly. In developing the 
regulations, the I.R.S. recognized that there was a ques¬ 
tion as to the applicable rule when one spouse owned stock 
individually and other stock was owned by the spouses 
jointly. The regulations took the position that in such 
a situation, the spouses should be treated as a single 
snarehoj.aer. xne petitioner suggests that there is no 
reason for drawing a distinction between that situation 
and the one in which both of the spouses also own stock 
individually. It asserts that the third sentence of the 
regulations applies only when the spouses own no stock 
jointly and therefore that sentence is not inconsistent 
with its suggested interpretation of the second sentence. 

The respondent urges a different interpretation of 
the regulations. He contends that the second sentence 
only applie" when one of the spouses owns stock individ¬ 
ually. he takes the position that if both of the spouses 
own stock individually, the third sentence of the regula¬ 
tions is applicable. 
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In our opinion, the petitioner and its shareholders 
acted reasonably in adopting their interpretation of the 
regulations. Hicks had too many shareholders for it to 
qualify as a small business corporation, and the share¬ 
holders had to make some arrangement to reduce their num¬ 
ber. Their reading of the regulations was certainly not 
unreasonable. Although the second sentence literally 
covered only a situation in which the spouses owned some 
stock jointly and one spouse owned stock individually, 

"or" is often used in the regulations when "and/or" is 
intended . Rpr, 1 . - Tn f ' r ' Tn( * Tav none p^temp*" 

to resolve the uncertainty by an examination of the reason 
% . 

for the provision does not exclude the interpretation a- 
dopted by the petitioner. If a husband and wife who own 
stock jointly are to be treated as a single shareholder 
even though one of them also owns stock individually, 
there is no reason to believe that the same rule should 
not. apply when both of them also own stock individually. 
Nor was the petitioner unreasonable in reading the third 
sentence of the regulations not to apply in this situa¬ 
tion. A1the ugh it may be suggested that the regulations 
deal with joint ownership and therefore the petitioner 
should have realized that the third sentence ’implicitly 
applied to a situation in which the spouses owned stock 
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jointly, such a meaning is nob 

cation • jessed, and the impli- 

t on ls n °t compelling. 

situat T l e C1ICU — - - -so present a „ unusual 

sh h " thS *“ laWS ' ^ »*«-« ana itS 

— S “ ^ ^ ° f haVi " 9 

I” S a " ° rdlna - - electing to have it 

Zl ; S " a11 bUSineSS C ° rPOrati0n - — wished to 

and t y ^ thS SmaU bUSin ° SS COrp ° rati °" treatment, 
-to achieve that objective, they adopte<J ^ ^ 

reason 0 d re9Ulatl ° nS Whi ° h Was -thin the realm of 

P orat on aCU ° n — - —* the cor- 

, . ** OUsxueSS Corpora*-1— a.__ 

Haa the regulations indicated clearly th V , 

the I r s „ y that ln the view of 

.R.S., a husband and wife ho*-K * 

individually as well as th " Wh ° m ^ 

would be treated , Whi ° h ° K — Jointly. 

Hicks ■ k shareholders, the shareholders of 

Hicks might have taken different act- 

*.l , v afferent action. For example, 

they m lght have transferred sufficient .t t 

uAiicient stock into ioinf 

ownership to eliminate completely one of the 

a seD'ira the s P° u ses as 
®“pciratG owner tf »., A 

urged by the ' "" *° the ^^rpretation 

the „• k P ° ndent ' “ W ° Uld n ° W be impossible for 

whL “ derS tD 90 ^ ^ — - action 

which would qualifv *-h*» 

Ufy the corporation for the years 1964 

through 1967. Thus In #-m 

hus, in this situation, the petitioner and 
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its shareholders had a choice to make, and they made it 
on the basis of a reasonable interpretation of the regu¬ 
lations. For us now to adopt a more restrictive inter¬ 
pretation of these regulations would impose upon them an 
irreparable detriment. Zellerbach Co . v. Helvering , 293 
U.S. 172 (1934); Kean v. Commissioner , 469 F. 2d 1183 
(C.A. 9, 1972), affg. in part 51 T.C. 337 (1968), rehear¬ 
ing denied; Columbia Iron & Metal Co ., 61 T.C. 5 (1973). 
Although the shareholders took only the minimum action 
necessary to qualify the corporation in accordance with 
their interpretation of the regulations, that fact does 
not alter out conclusion. Surely, die hi Lee e ca L-.cn wl 
the regulations would not vary whether the spouses indi¬ 
vidually owned 1 share or 40 shares, in addition to their 
joint ownership. 

In our judgment, the more restrictive interpretation 
of the regulations now urged by the respondent should not 
be applied retroactively to invalidate the action taken 
by the petitioner and its shareholders.. Haggar Co . v. 
Helvcring , 308 U.S. 389 (1940); J. C. Penney Co ., 37 T.C. 
1013 (1962). affd. 312 F. 2d 65 (C.A. 2, 1962). Accord¬ 
ingly, we hold that Mr. and Mrs. Hicks were a single share 
holder, that Mr. and Mrs. Emory were a single shareholder, 
and that the election made by the petitioner in 1964 was 
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valid. In reaching that conclusion, we are not passing 
on what interpretations of section 1371(c) might reason¬ 
ably be adopted and applied to future transactions. 

Although the election was valid when made, the ques¬ 
tion of its continuing effectiveness in 1966 and subsequent 
years must also be considered. When Mr. Emory died in 
1966, and his estate thereby acquired his shares, it became 
a new shareholder of the petitioner. Under section 1372 
(e) (1), unless a new shareholder files a timely consent 
to the corporation's election, the election terminates. 

tic 1 ’" 1 i i "V72-3 {b} of the regulations states that the *»«■«•» 
shareholder's consent must be filed within 30 days after 
the executor of the estate is qualified as such. Mrs. 

Emory qualified as executrix of the estate on April 5, 

1966, but did not attempt to file the estate's consent 
until 1972. However, section 1.1372-3 (c) of the regula¬ 
tions allows the respondent to grant an extension of time 
for consents to be filed in certain cases. In this case, 
the respondent granted an extension of time to file the 
consent but subsequently attempted to revoke such exten¬ 
sion. The petitioner contends that the respondent acted 
arbitrarily in revoking the extension and that therefore 
the revocation was ineffective. 
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The respondent has maintained that the Tax Court does 
not have jurisdiction to review the revocation because it 
does not have equitable powers—its jurisdiction extending 
only to redeterminations of deficiencies. Secs. 7442, 6214. 
However, in order to determine tax liabilities, all fac¬ 
tors which bear on the matter must be considered. Ben 
Perlmutter , 44 T.C. 382 (1965), affd. 373 F. 2d 45 (C.A. 

10, 1967). In Holmes & Janes, Inc ., 30 B.T.A. 74 (1934), 
the issue presented was the effectiveness of a closing 
agreement. The respondent had revoked his consent to the 
agreement because of alleged fraud committed by the tax¬ 
payer iii di awiiiij up uhe a^reciucuu. u& iuui.itku^ ned that 
his action could not be reviewed as it was discretionary 
with him. In ruling that it did have such power, the 
Board stated that the "deficiency notice establishes the 
jurisdiction of the Board to hear and determine all the 
issues joined in an appeal therefrom." 30 B.T.A at 79. 
Here, we must decide whether the petitioner qualifies as 
a small business corporation, and in order to make that 
decision, we must decide whether the consents filed in 
1972 were vclid. 

Although the respondent made several general state¬ 
ments as to his reason for revoking the extension, such 
as needing additional time to consider the matter, the 
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only specific reason given for the revocation was that in 
accordance with his interpretation of the law, an exten¬ 
sion to file the consent cannot be granted unless an elec¬ 
tion to be treated as a small business corporation is then 
in effect. He suggests that because of his determination 
that the election was invalid, he should not have granted 
the extension. He urges that the proper procedure to be 
followed in this case is for the petitioner to wait until 
the Court has decided whether the election was valid and 
then present the request for an extension of time to file 
the consent. In our opinion, the respondent's position 
is not required by the law and would result in unnecessary 
and undesirable delay and litigation. 

The petitioner had filed an election to be treated 
as a small business corporation, and both it and its share¬ 
holders had filed returns and proceeded on the assumption 
that the election was in effect for a number of years pri¬ 
or to the requested extension of time to file the consent. 
There is no apparent reason as to why the requested exten¬ 
sion should not be acted upon merely because that election 
had been ch«llenged and the issue was then pending in the 
Tax Court. Certainly, it does not follow, as the 
respondent appears to suggest, that the election is to be 
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treated as invalid for all purposes merely because of his 
determination to that effect. 

Moreover, the procedure urged by the respondent would 
bifurcate the proceedings. In Kean v. Commissioner , 469 
F. 2d 1183 (C.A. 9, 1972), the proceedings were so bifur¬ 
cated. After the court determined that an individual was 
a shareholder of a corporation for purposes of the elec¬ 
tion under section 1372, the shareholder then requested 
an extension of time to file the required consent, and the 
I.R.S. denied the request on the ground that the court had 
already acted. The circuit court rejected such position 
»nd fhat- refusal to or»nt the extension was arbi¬ 

trary and void. If the petitioner in this case were re¬ 
quired to wait until tne completion of the litigation over 
the validity of the election, it might encounter similar 
resistance on the part of the I.R.S., and it would then 
be necessary to have cinothor trial on the reasonableness 
of the refusal to grant the extension. Such procedures 
would be contrary to Rule 1(b) of the Tax Court Rules of 
Practice and Procedure, which provides that cases should 
be disposed of speedily. Related or alternative proposi¬ 
tions which affect the outcome of a case shou)d be heard 
and ruled on at the same time. Cf. Tribbl e v. Bruin, 

279 F. 2d 424 (C.A. 4, 1960) . Consequently, we hold that 
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because the reason given by the respondent for his revo¬ 
cation is insufficient, the revocation is not effective 
and that the estate's consent filed pursuant to the 
respondent's original grant of an extension of time for 
such filing is effective to prevent the termination of 
the election. 


Decision will be entered 
for the petitioner . 
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WASHINGTON • ' : 

. 

Potitionei', . 

„ ^ Dofckot' 170'; 1513-70 

y • 

COMMISSIONER OF INTERNAL REVENUE. 

Respondent. 

DECISION 

Pursuant to the determination of this Court as set 
forth in its Findings of Fact and Opinion filed May 6, 
1574, it i*» 

ORDERED and DECIDED: • That there are re deficiencies 
in income tax due from the’ petitionei for the taxable 
years 1964, 1965, 1966, and 1967. ' 

(Sicnsd) C1LHRLES R. SIMPSON 

Judge ' 

Entered: 
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MOTION OF 

Notice la hereby given that the Containsionor of Internal 
hcvcn.ua hereby appeals to the United Staters Court of Appeals for 
Cnc Seeo..n.w Circuit: froLa tua decJ.jii.on of this Court entered in the 
above-captioned proceeding on the sixth day of May, IS74. 

At the time petitioner filed its petition with the Tax 
Court its principal office was in Ucstbury, Wcv; 7ork t thereby 
establishing venue in the Second Circuit. 
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It is hereby certified that service of this appendix 
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as follows: 


Robert Anthoine, Esquire 
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Winthrop, Stimson, Putnam and Roberts 

40 Wall Street 
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